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414 INDIAN CHILD WELFARE: CHIPS (OUT-OF-HOME CARE PLACEMENT): 
ACTIVE EFFORTS [WIS. STAT. § 48.028 (4)(d)2.] 

 
Question _____ asks: 

Have active efforts been made to provide remedial services and rehabilitation 

programs designed to prevent the breakup of (Indian child)'s family1? 

If the answer to Question ___ is "yes," answer the following question: 

Have the efforts to provide remedial services and rehabilitation programs designed to 

prevent the breakup of (Indian child)'s family proved unsuccessful? 

["Remedial services and rehabilitation programs" are services to give support to 

families to help them become safe placements for a child.2 These services are intended to 

provide support to a family to prevent the removal of a child by "rehabilitating" or 

strengthening the family in their parenting and other related skills, and to provide support that 

assists in "remediating" or correcting the situation in a home that led to the removal of 

a child.]  

To find that "active efforts" have been made, you must determine that there has been 

an ongoing, vigorous, and concerted level of case work and that the active efforts were made 

in a manner that takes into account the prevailing social and cultural values, conditions, and 

way of life of the Indian child's tribe and that utilizes the available resources of the Indian 

child's tribe, tribal and other Indian child welfare agencies, extended family members of the 

Indian child, other individual Indian caregivers, and other culturally appropriate service 

providers.3 
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Your consideration of whether active efforts were made shall include whether all of 

the following activities were conducted4: 

1. Representatives designated by the Indian child's tribe with substantial knowledge of 

the prevailing social and cultural standards and child-rearing practice within the tribal 

community were requested to evaluate the circumstances of the Indian child's family and to 

assist in developing a case plan that uses the resources of the tribe and of the Indian 

community, including traditional and customary support, actions, and services, to address 

those circumstances. 

2. A comprehensive assessment of the situation of the Indian child's family was 

completed, including a determination of the likelihood of protecting the Indian child's health, 

safety, and welfare effectively in the Indian child's home. 

3. Representatives of the Indian child's tribe were identified, notified, and invited to 

participate in all aspects of the Indian child custody proceeding at the earliest possible point 

in the proceeding and their advice was actively solicited throughout the proceeding. 

4. Extended family members of the Indian child, including extended family members 

who were identified by the Indian child's tribe or parents, were notified and consulted with to 

identify and provide family structure and support for the Indian child, to assure cultural 

connections, and to serve as placement resources for the Indian child. 

5. Arrangements were made to provide natural and unsupervised family interaction in 

the most natural setting that can ensure the Indian child's safety, as appropriate to the goals of 

the Indian child's permanency plan, including arrangements for transportation and other 

assistance to enable family members to participate in that interaction. 

6. All available family preservation strategies were offered or employed and the 

involvement of the Indian child's tribe was requested to identify those strategies and to ensure 

that those strategies are culturally appropriate to the Indian child's tribe. 
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7. Community resources offering housing, financial, and transportation assistance and 

in-home support services, in-home intensive treatment services, community support services, 

and specialized services for members of the Indian child's family with special needs were 

identified, information about those resources was provided to the Indian child's family, and 

the Indian child's family was actively assisted or offered active assistance in accessing those 

resources. 

8. Monitoring of client progress and client participation in services was provided. 

9. A consideration of alternative ways of addressing the needs of the Indian child's 

family was provided, if services did not exist or if existing services were not available to the 

family. 

[If one or more of the listed activities were not accomplished, give the following: 

In your consideration of whether active efforts were made to provide services and programs 

designed to prevent the breakup of the family, you may take into consideration that some of 

the nine activities were not accomplished and the reasons they were not accomplished. You 

may still find that active efforts were made after considering all evidence bearing on the 

question, including whether you are satisfied with the reasons given as to why some activities 

were not accomplished.]5 

COMMENT 
 

This instruction and comment were approved in 2010. A format revision was made in 2013. 
 
The "active efforts" standard is set forth in Wis. Stat. § 48.028(4)(g). Wis. Stat. § 48.028(4)(g)2. 

provides that if any of the nine activities listed in the instruction were not conducted, the person seeking the 
out-of-home care placement or involuntary termination of parental rights must submit documentation to the 
court explaining why the activity was not conducted. The final bracketed paragraph instructs the jury to 
consider any failure to conduct an activity and the reasons given for that failure. The Committee concludes that 
proof for active efforts requires consideration of the activities listed, but a failure to prove that a particular 
activity was provided is not determinative of "active efforts." 
 

Wis. Stat. § 48.028(4)(g)1. does not designate a particular person or agency as responsible for making 
active efforts. 
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NOTES 
 
1. In appropriate cases, language may be added to the instruction to clarify for the jury to which "family" the 
verdict question is referring. 

2. This paragraph is adapted from instructional material prepared by the National Indian Child Welfare 
Association. The paragraph is optional and should be tailored to the facts. 

3. Wis. Stat. § 48.028(4)(g)1. 

4. Wis. Stat. § 48.028(4)(g)1. In determining if active efforts to provide services and programs have been 
made, the jury must "consider" whether nine activities were "conducted." The Committee believes that the 
word "consider" means that if some activities are not proven, the jury may still determine that active efforts 
were made. Thus, the list is not a mandatory checklist of what must be found, but instead only includes factors 
to guide the jury in determining if an "active effort" to provide services and programs was conducted. 

5. This paragraph can be revised based on the evidence presented on the accomplishment of, or failure to 
accomplish the listed activities. 


