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1032 DEFECTIVE CONDITION OF AUTOMOBILE: HOST'S LIABILITY 
 

COMMENT 
 

This comment was originally published in its present form in 1961. The comment was reviewed by the 
Committee without change in 1980 and 1989. Editorial changes were made in 1992 to address gender 
references in the comment. No substantive changes were made to the comment. 
 

There is no single instruction that is usually used in a situation where a guest sues the host for damages 
arising out of a defective condition of the host's automobile. In order to present to the jury the various elements 
set forth in the rule of law, each element which may be in issue is best presented as a question in the special 
verdict. See Kowalke v. Farmers Mut. Auto Ins. Co., 3 Wis.2d 389, 88 N.W.2d 747 (1958), and Campbell v. 
Spaeth, 213 Wis. 162, 250 N.W. 394 (1933). 
 

The presentation of the principles of law governing the fact situation under consideration, by means of 
instructions related to specific questions, in the special verdict removes the necessity of an instruction 
attempting to embody all the principles of law. 
 

An automobile host may be held liable for injuries to a guest caused by a defective condition of the 
host's automobile, if the host knew of such defect and realized or should have realized that it involved an 
unreasonable risk to a guest, the defect was so concealed or hidden as to not be reasonably obvious to the 
guest, the defect and the risk involved were, in fact, unknown to the guest, and the host failed to warn the guest 
as to the defective condition and the risk involved therein. Campbell v. Spaeth, supra; Sweet v. Underwriters 
Casualty Co., 206 Wis. 447, 240 N.W. 199 (1932); Waters v. Markham, 204 Wis. 332, 339, 235 N.W. 797, 
800 (1931); Poneitowcki v. Harres, 200 Wis. 504, 509, 228 N.W. 126 (1930); Sommerfield v. Flury, 198 Wis. 
163, 168, 223 N.W. 408 (1929); O'Shea v. Lavoy, 175 Wis. 456, 186 N.W. 525 (1921). 
 

The burden of proof is upon the guest to establish each and every element enumerated above. Jensen v. 
Jensen, 228 Wis. 77, 81, 279 N.W. 628, 630 (1938). 
 


