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3010 AGREEMENT 
 

For a contract to be binding, three things must concur: first, the offer; second, the 

acceptance; and third, the consideration. 

For the parties to come to an agreement, it is necessary that there be a meeting of the 

minds of the parties upon the essential terms and conditions of the subject about which they 

are agreeing; that is, they must be in accord upon the essential terms and conditions. There 

must be a mutual assent. 

The language used and the conduct of the parties must disclose sufficiently the fact 

that the minds of the parties have met, or have been in accord, on all the terms of the 

agreement, or, in other words, disclose the fact that there has been a mutual assent. One party 

cannot make an agreement; both parties must, by their words or actions, assent to the 

agreement. 

Usually, the form of an agreement is that one party makes an offer and the other party 

accepts the offer. 

[An agreement may be written, oral, or partially written and partially oral.] 

COMMENT 
 

This instruction and comment were approved in 1975 and revised in 2004. A spelling error was 
corrected in 2010. 
 

See, generally, 17 Am. Jur. Contracts § 18 et seq; Ballentine's Law Dictionary (2d ed.) 59. 
 

Elements: Briggs v. Miller, 176 Wis. 321, 186 N.W. 163 (1922). 
 

The definiteness requirement as mutual consent, or "meeting of the minds," does not mean that parties 
must subjectively agree to the same interpretation at the time of contracting. Management Computer Services 
v. Hawkins, Ash, Baptie, 206 Wis.2d 158, 557 N.W.2d 67 (1996). See also Kernz v. J.L. French Corp., 2003 
WI App 140, 266 Wis.2d 124, 667 N.W.2d 751. The key is not necessarily what the parties intended to agree 
to, but what, in a legal sense, they did agree to, as evidenced by the language they saw fit. If parties evidentially 
intended to enter a contract, the trier of fact should not frustrate their intentions but rather should attach a 
sufficiently definite meaning to the contract language if possible. The supreme court has also said that even 
though the parties have expressed an agreement in terms so vague and indefinite as to be incapable of 
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interpretation with a reasonable degree of certainty, they may cure this defect by their subsequent conduct and 
by their own practical interpretation. Nelson v. Farmer's Mut. Automobile Ins. Co., 4 Wis.2d 36, 90 N.W.2d 
123 (1958). Therefore, the court said in Management Computer Service, supra, that if the jury can determine 
the parties' intentions, indefiniteness disappears as a reason for refusing enforcement. Parties do not need to 
agree subjectively to the same interpretation at the time of contracting in order for there to be a mutual assent 
because a literal meeting of the minds is not required. Instead, mutual assent is judged by an objective 
standard, looking to the express words the parties used in the contract. Second, when parties disagree about 
their intentions at the time they entered into a contract, the question is one of contract interpretation for the 
jury, not mutual assent or contract formation. In fact, if a disagreement between parties as to their intent could 
support a claim of indefiniteness, juries would rarely be called upon to interpret a contract because nearly every 
contract challenged in court would be void for indefiniteness. Management Computer Services v. Hawkins, 
Ash, Baptie, supra. The supreme court also said that parties often agree to a contract provision that is 
ambiguous and thereby gamble on a favorable interpretation should a dispute arise, rather than take the time to 
work out all possible disagreements, especially since such disagreements may never have any consequence. 
When this occurs, the entire contract is not void for indefiniteness; instead, the parties submit to have any 
dispute over interpretation resolved by a jury. This is the function of a jury in a contract caseCto resolve 
interpretive questions founded on ambiguity. 
 

In Management Computer Services v. Hawkins, Ash, Baptie, supra, the supreme court said it is well 
established that a material breach by one party may excuse subsequent performance by the other. However, a 
party is not automatically excused from future performance of contract obligations every time the other party 
breaches. If the breach is relatively minor and not of the essence, the plaintiff is himself or herself still bound 
by the contract; he or she cannot abandon performance and get damages for a total breach by the defendant. In 
other words, there must be so serious a breach of the contract by the other party as to destroy the essential 
objects of the contract. Moreover, even where such a material breach has occurred, the nonbreaching party may 
waive the claim of materiality through its actions.  
 

The issue of whether a party's breach excuses future performance of the contract by the nonbreaching 
party presents a question of fact. The restatement of contracts lists several circumstances relevant to this 
determination, including the extent to which the injured party will be deprived of the benefit that he or she 
reasonably expected, and the extent to which the injured party can be adequately compensated for his or her 
loss. Restatement (Second) of Contract §§ 241, 242 (1981). In Management Computer Services, supra, the 
court said the special verdict used by the trial court was not sufficient to support the circuit court's 
determination that the jury, in considering the evidence that was presented without doubt, found that the 
plaintiff's breach was a material breach of the contract, particularly in light of the lack of instruction the jury 
received on the issue.  
 

For a discussion of how to structure the special verdict on a material breach issue, see Management 
Computer Services v. Hawkins, Ash, Baptie, supra. 
 

An agreement so vague as to be incapable of a reasonably certain interpretation may be cured by the 
parties' subsequent conduct and their own practical interpretation. Nelsen v. Farmers Mut. Auto Ins. Co.,4 
Wis.2d 36, 51, 90 N.W.2d 123 (1958); 1 Corbin, Contracts § 101 (1950, Supp. 1960). 
 

An acceptance which varies from the offer in respect to essential terms amounts to a rejection. 
Todorovich v. Kinnickinnic Mut. Loan & Bldg. Ass'n, 238 Wis. 39, 298 N.W. 226 (1941). 


