The Dog That Did Not Bark: No-Citation Rules, Judicial Conference Rulemaking, and Federal
Public Defenders, 62 Wash. & Lee L. Rev. 1491 (Fall, 2005)

Before FRAP 32.1 was adopted, there was opportunity for public comment, followed by
studies conducted by the Appellate Rules Advisory Committee of the United States Judicial
Conference. Professor Stephen R. Barnett, of Washington and Lee University, conducted his
own study, interviewing federal defenders in circuits which already permitted citation of
unpublished opinions. Below are some of his findings, taken from the 42 page article:

Effect of Citability Rule in those Circuits

No real complaints, not discussed at circuit conferences. Some problem in 11" circuit which had
delayed in putting its unpublished opinions online. One defender voiced some concern about
having to argue over the weight of unpublished opinions in a particular case.

Frequency of Citation

Unpublished opinions were cited in all circuits; frequency of such citation varied. No defender
suggested there was too much citation of unpublished opinions in his/her circuit.

Research Burden

Virtually all defenders stated that they regularly research unpublished opinions. Numerous
defenders emphasized the role of computers and that unpublished cases “just pop up on
Westlaw.” Any additional research burden was minimal or insignificant.

Impact on Opinion Quality

Difficult for defenders to say whether citability forces judges to spend more time on their
opinions; split in assessment of quality of unpublished decisions in the circuits.

One-line Dispositions

No evidence that one-line dispositions had increased following institution of citability rule.

Precedential v. Persuasive

No experience of having litigants argue that unpublished opinion should be treated as precedent,
instead of as merely persuasive, ie., no, attempts to blur the line.

Delay, Other Adverse Effects

No defender mentioned delay, slower dispositions, as a consequence of citatiblity.
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The Judicial Council respectfully petitions this Court to consider whether or not
an order should be entered, pursuant to WIS. STAT. § 751.12, adopting the following amendment
to WIS. STAT. RULE 809.23(3).

SECTION 809.23(3) of the statutes is amended to read:

809.23(3) CITATION OF HUNPUBLISHED OPINIONS NOF-&IFER. An
unpublished opinion is of no precedential value and for this reason
may not be cited in any court of this state as precedent or authority,
except to support a claim of res—judieata claim preclusion,
collateral—estoppel issue preclusion, or law of the case. An
unpublished opinion issued on or after [insert effective date] may
also be cited for its persuasive value, provided that the party citing
the opinion files a copy of the opinion with the court and serves a
copy of the opinion upon all opposing parties together with the
brief or other paper in which the opinion is cited. Because an
unpublished opinion is not precedent, an unpublished opinion cited
by a party is not binding on any court of this state, and the court
need not distinguish or otherwise discuss an unpublished opinion
cited by any party in its ultimate decision. For purposes of this
section, “‘unpublished opinion” does not include summary

dispositions.
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2005 Amendments

Subdivision (a)(7)(C). Rule 32(a)(7)(C) has been amui
to add cross-references to new Rule 28.1, which govess
briefs filed in cases involving cross-appeals. Rule 281/
prescribes type-volume limitations that apply to such Drdede
and Rule 28.1(e)(8) requires parties to certify complisais
with those type-volume limitations under Rule 32(a)(7¥{:

Rule 32.1. Citing Judicial Dispositions

(a) Citation Permitted. A court may not prohii#
or restrict the citation of federal judicial opinfufi
orders, judgments, or other written dispositions ths
have been:

(i) designated as “unpublished,” “not for publies
tion,” “non-precedential,” “not precedent,” or th
like; and

(ii) issued on or after January 1, 2007.

(b) Copies Required. If a party cites a federd
judicial opinion, order, judgment, or other writtsr
disposition that is not available in a publicly accessibk
electronic database, the party must file and serve &
copy of that opinion, order, judgment, or dispositis
with the brief or other paper in which it is cited
(Added Apr. 12, 2006, eff. Dec. 1, 2006.)

ADVISORY COMMITTEE NOTES
2006 Adoption

Rule 32.1 is a new rule addressing the citation of judicisl
opinions, orders, judgments, or other written dispositions
that have been designated by a federal court as “unpub
lished,” “not for publication,” “non-precedential,” “not prece
dent,” or the like. This Committee Note will refer to thes
dispositions collectively as “unpublished” opinions.

Rule 32.1 is extremely limited. It does not require any
court to issue an unpublished opinion or forbid any court
from doing so. It does not dictate the circumstances under
which a court may choose to designate an opinion as “unpub
lished” or specify the procedure that a court must follow in
making that determination. It says nothing about what
effect a court must give to one of its unpublished opinions or
to the unpublished opinions of another court. Rule 321
addresses only the citation of federal judicial dispositions
that have been designated as “unpublished” or “non-prece-
dential” — whether or not those dispositions have been
published in some way or are precedential in some sense.

Complete Annotation Materials, see Title 28 U.S.C.A.
642
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ADVISORY COMMITTEE NOTES
1967 Adoption

The uniform rule for review or enforqement I
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