FOREWORD

Since 1959, the Wisconsin Jury Instructions project has produced over one thousand
jury instructions to assist judges, lawyers, and, most importantly, jurors in understanding
what the jury must decide at the conclusion of a trial. In 2020, the Jury Instructions project
was transferred entirely to the Wisconsin Court System after 60 years as a cooperative
effort between the Judicial Conference and the University of Wisconsin Law School.
Publication and distribution of the Wisconsin Jury Instructions — Civil is now managed by
the Office of Judicial Education with the assistance of the Wisconsin State Law Library.
Throughout its sixty-three years of existence, the Wisconsin jury instructions model has
proven unique in its longevity, continuity, and orientation toward the trial judge. Despite
several structural changes over the last six decades, these distinctive aspects have remained
consistent, and the jury instructions model has continued without interruption.

The instructions provided in Wisconsin Jury Instructions — Civil respond to a need
for a comprehensive set of instructions to assist judges, juries, and lawyers in performing
their role in civil cases. All published jury instructions share the same objective to provide
a careful blending of the substantive law and the collective wisdom and courtroom
experiences of the Committee members.

This set of instructions has been enriched by valuable suggestions from the judges
and lawyers who have used the instructions in preparing trials, as well as presenting cases
to juries. The Committee hopes this set will continue to receive the same valuable scrutiny
from those who use it. We are proud of this publication and hope those who use it find it
valuable.

(September 2021) Bryce Pierson
Legal Advisor & Committee Reporter
Office of Judicial Education
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COMMITTEE HISTORY

Foundation of the Wisconsin Civil Jury Instructions

As it is known today, the Wisconsin civil jury instructions model draws its origins to
a 1958 panel discussion on uniform jury instructions sponsored by the Judicial
Administration Section of the American Bar Association at its annual convention in Los
Angeles. After attending this conference, Hon. Andrew. W. Parnell, Circuit Judge of the
Tenth Circuit of Wisconsin and the future Chairman of the Civil Jury Instructions
Committee, delivered a paper to the Wisconsin Board of Circuit Judges in which he
advocated the necessity for uniform instructions in Wisconsin. In his paper, Judge Parnell
urged the Board to initiate the development of uniform civil jury instructions, reminding
the Board that:

The task seems monumental, but it surely is not insurmountable. It is and should
be, a function of this Board to set up the original machinery looking to the production,
in due course, of uniform jury instructions in civil cases in our state. The arguments
for it are patent and predominate. The ideal of progress and improvement in the judicial
administration of our state should ever possess us and make us leaders in that field.

In response, the Board of Circuit Judges, in cooperation with the University of
Wisconsin Extension Law Department!, and the University of Wisconsin Law School?,
organized and conducted two seminars oriented around jury instructions in June of 1959.
At these seminars, attendees discussed and appraised the necessity and the merits of
uniform jury instructions in Wisconsin. As Judge Parnell would eventually note in his
introduction to the original 1960 edition of the Wisconsin Jury Instructions-Civil, it was
the “interest, desire, and enthusiasm” of the participating members of these two seminars
that “ignited the inspirational spark that launched the program.”

Although neither of these seminars produced immediate or recognizable model jury
instructions, they made apparent the need for a reference resource that could assist the
bench and bar of the State of Wisconsin in the preparation of jury instructions. Therefore,
it was determined that a comprehensive strategy would have to be formulated to organize,
review, develop, approve, produce, and distribute a book of uniform civil jury instructions.

Following the June seminars, the chairperson and the executive committee of each
seminar held several meetings to tentatively resolve preliminary details of sponsoring,
publishing, authoring, and editing. The resulting conclusions were then presented to the
Board of Circuit Judges at its fall meeting in 1959. As a result, the Board established by
resolution the Circuit Judges Civil Jury Instructions Committee. The Board also approved
the preliminary agreements that provided the Committee would constitute the authoring
personnel. Additionally, Professor John E. Conway of the University of Wisconsin Law
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School would serve as editor, and the Extension Law Department would sponsor and
produce the uniform civil jury instructions publication.

The first meeting of the appointed Circuit Judges Civil Jury Instructions Committee
was held in Madison in October of 1959. At this inaugural gathering, the Committee
determined the time, frequency, and places of its meetings, the procedures to prepare the
meeting agendas, the assignments for authorship, editing details, and the means of
publication. The Committee also determined how it would gather submissions for review
and the procedure it would follow for approving proposed instructions.

The Committee began its review process by assembling more than two hundred
proposed instructions which were submitted by Wisconsin trial judges and members of the
State Bar. Assignments of specific proposals for instruction were then provided to
individual members of the Committee who were responsible for preparing a draft of each
proposed instruction. An accompanying brief, comments, and supporting legal research
were also sought. During the meeting, the author presented their prepared material and
answered questions from the other participating members. If the Committee determined
that amendments or corrections were necessary, the draft would be tabled until revision
were made. If the proposed material was tentatively approved, the instruction was
submitted to the editor for editing and arrangement and then returned for eventual approval
by the whole Committee. The current Civil Jury Instructions Committee still utilizes this
review and approval procedure.

Development of the Original Model Instructions

The Circuit Judges Civil Jury Instructions Committee met nine times between 1959
and 1960 and averaged approximately 17 instructions at each meeting. As a result of these
efforts, the first edition of Wisconsin Jury Instructions-Civil was published by the
University of Wisconsin-Extension Law Department in December 1960 and included 150
approved model instructions®. Following the publication of this edition, the Committee
continued to meet consistently to maintain a regular record of updating material and
producing supplements to the 1960 edition. In 1978, the Committee released a supplement
that included a revised preface by Editor John E. Conway. This preface provided advice
and expectations for how users should use the instructions. These objectives and
explanations remain accurate today.

In 1981, a new edition of the Wisconsin Jury Instructions-Civil was published, which
amended the product’s format and added 70 new instructions. Supplementation of the 1981
edition has continued on frequent basis, with each new supplement designated “Release
No. .7 As of April 2021, 52 supplements have been published since the 1981
revised edition.
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Court Reorganization and Publication Incorporation into the Wisconsin Court
System

In 1978, the Wisconsin court system was reorganized, and the old statutory boards,
including the Board of Circuit Court Judges, were abolished. Furthermore, the Circuit
Judges Civil Jury Instructions Committee’s name was changed to the Civil Jury
Instructions Committee.

In 1986, the University of Wisconsin-Extension, Department of Law, was integrated
with the University of Wisconsin Law School as its Office of Continuing Education and
Outreach. That office was renamed Continuing Education and External Affairs in 2016. In
2021, the University of Wisconsin transitioned its publication responsibilities to the
Wisconsin Court System’s Office of Judicial Education. That same year, in partnership
with the Wisconsin State Law Library, the Office of Judicial Education converted the
production of supplemental releases from physical copies to an all-digital format. The
entire set of Wisconsin Jury Instructions-Civil is now available at no cost to the user in
Word and PDF format at https://wilawlibrary.gov/jury.

Characteristics of the Wis JI-Civil Model

Several characteristics of the civil jury instructions model add significantly to the
product’s strength and value. First and foremost is the model’s orientation toward the trial
judge. As the giving of instructions is exclusively a judicial function, a primary focus of
the Committee is to assist colleagues on the trial bench who may handle a wide variety of
cases. A common point of reference for the Committee when discussing a new or amended
instruction is the hypothetical judge faced with a civil trial issue after rotating from a
criminal or family law caseload.

Another critical aspect of the model’s orientation toward the trial judge is the make-
up of the Committee itself. The seven voting members of the Committee are trial-court
judges, and only they can approve proposed instructions or amendments. Additionally, the
Committee’s ability to approve and publish model instructions is done without any
additional endorsement by the Judicial Conference or the Supreme Court. A direct result
of this arrangement is that trial judges are allowed to use model instructions as guides
instead of directives. When necessary, a trial judge may depart from the exact language of
the instruction if it does not fit the facts of the case or when they believe an improvement
to the model can be made. This model is opposed to a model, like that implemented in
Missouri, in which instructions are approved by order of the state supreme court order and
must be given without change.

Finally, another unique aspect of the civil jury instructions model is its association
with the notion of “law in action.” This concept examines the role of law, not just as it
exists statutorily or in case law, but as it is actually applied in the courtroom. The
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incorporation of this concept into the jury instructions model can be drawn back to the
original partnership with the University of Wisconsin Law School and its pursuit of the
Wisconsin Idea.* Utilizing the assistance of experts like Professor John E. Conway, early
versions of the Wisconsin jury instructions committees provided an all-inclusive
perspective of the law. Over the years, the committees have sought to continue this practice
by recruiting member judges from across the state and support from non-voting emeritus
members and law school faculty. Although the University of Wisconsin Law School is no
longer part of the jury instructions model, the committees and the Wisconsin Court System
still strive to achieve the objectives embodied in the “law in action” concept.
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How to Use the Model Jury Instructions’

Unlike instructions drafted for the purpose of a particular case, each instruction was,
necessarily, drafted to cover the particular rule of law involved without reference to a
specific fact situation. Therefore, it must be emphasized that in very few cases will it be
possible to use these instructions verbatim. They are fundamentally models, checklists, or
minimum standards. A distinction must be drawn between general instructions, which may
frequently be used without change, and the substantive law instructions, which may often
have to be modified to fit the needs of the particular case.® The user, therefore, should
consider each instruction a model to be examined carefully before use for the purpose of
determining what modifications are necessitated by the facts of the particular case. In
addition, the effect of the instructions upon each other must be considered.’

The general instructions are broken down into descriptive categories and presented
in the logical order in which they are usually given within each category. Three-digit
numbers are used for the general instructions and four-digit numbers for those dealing
with substantive law. In the substantive law areas, they are arranged numerically. The
gaps between the numbers have been left purposely to permit the insertion of later
material. Where there is no remaining space between two whole numbers (see,
numbers 1026 and 1027) and it is necessary to insert another instruction, a decimal
number is used (1026.5). Instructions that are alternatives bear the same whole number,
with one having an “A” suffixed (see 1325 and 1325A).

It is suggested that the comment and the footnotes appearing below the instruction be
read fully and carefully before the instruction is used, in order that the user be informed of
any conditions prerequisite to its use, alternative material for particular cases, and of other
cautionary information. Editorial directions will appear in the body of the instructions in
brackets and centered upon the page. These directions tell the user to, for example, select
a proper paragraph, insert a paragraph from a different instruction, or to read the verdict
question with which the instruction deals. Words and phrases which are to be used
alternatively appear in parenthesis and italics. Alternative paragraphs are denoted by
brackets at the beginning and end of each alternative paragraphs. Words and phrases which
are not appropriate for every case, but which should be given in some situations, are also
in brackets.

The book itself may be cited as “Wis JI-Civil” and each instruction by adding the
appropriate number. For example, “Wis JI-Civil 405.” It is suggested, however, that these
instructions be referred to by their citations only when the user requests that the instruction
be given verbatim. If the attorney modifies one of these instructions, it is requested that he
or she point out the nature of the change and the reason therefore.
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INQUIRIES AND SUGGESTIONS

Inquiries and suggestions from judges and lawyers are among the most important
sources of new business for the Committee. It is always informative to receive questions
and suggestions from those the Committee is trying to serve. Individuals are encouraged
to contact the reporter by phone, mail, or e-mail or to consult with any Committee member.
Copies of approved but not published material are available from the reporter, as are
working drafts.

A list of all current members is provided, beginning on the following page. A list of
all the former judges who served on the Committee follows.

Civil Jury Instructions Committee

Bryce Pierson

Legal Advisor & Reporter — Jury Instructions
Office of Judicial Education

110 E. Main St., Ste. 200

Madison, WI 53703-3328

Phone: (608) 535-3233

Email: Bryce.pierson@wicourts.gov
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The Civil Jury Instructions Committee
Current Members and Emeritus Members as of 2023

Judges
Hon. William Sosnay, Chair
Hon. Michael Fitzpatrick
Hon. William Pocan
Hon. Michael Waterman
Hon. Sarah Harless
Hon. Michael Aprahamian
Hon. Emily Lonergan

Emeritus Members
Hon. Francis Wasielewski
Hon. Daniel Dillon
Hon. Lisa Stark
Hon. Emily Mueller
Hon. Dennis Moroney
Hon. Michael Schumacher
Hon. Paul Reilly
Hon. Barbara Key

Reporter
Bryce Pierson
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Court of Appeals District IV
Milwaukee Co.

St. Croix Co.

Eau Claire Co.

Waukesha Co.

Outagamie Co.
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The Civil Jury Instructions Committee

Judges
Hon. Helmuth F. Arps
Hon. M. Eugene Baker
Hon. Michael J. Barron
Hon. Dennis J. Barry

Chief Justice Bruce F. Beilfuss

Hon. Herbert A. Bunde
Hon George A. Burns, Jr.
Hon. Lewis J. Charles
Hon. William E. Crane
Hon. Richard J. Dietz
Hon. Daniel Dillon

Hon. Edward M. DuQuaine

Hon. Mark J. Farnum
Hon. Merrill R. Farr
Hon. James P. Fiedler

Hon. Richard G. Greenwood

Hon. Marc Hammer
Hon Gerald W. Jaeckle
Hon. P. Charles Jones
Hon. Barbara Key
Hon. Philip Kirk

Hon. Norris Maloney
Hon. Robert Mawdsley
Hon. Dennis Moroney
Hon. Emily Mueller
Hon. Gordon Myse
Hon. Harvey L. Neelen
Hon. J. Michael Nolan
Hon. Daniel Noonan
Hon. William I. O'Neill
Hon. Richard W. Orton
Hon. Robert J. Parins
Hon. Andrew W. Parnell
Hon. Robert F. Pfiffner
Hon. Paul Reilly

Hon. John Roethe
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Members

(1959-1962)
(1959-1975)
(1983-1996)
(1994-1997)
(1959-1964)
(1962-1963)
(1976-1994)
(1962-1976)
(1978-1994)
(1997-2006)
(2005-2018)
(1959-1961)
(1979-1989)
(1962-1975)
(1981-1991)
(1983-1994)
(2017-2022)
(1989-1994)
(1994-2004)
(2016-2022)
(2006-2009)
(1964-1978)
(1997-2007)
(2010-2020)
(2004-2014)
(1978-1983)
(1959-1977)
(1991-2001)
(2003-2013)
(1959-1974)
(1959-1961, 1973-1979)
(1970-1982)
(1959-1982)
(1970-1987)
(2005-2018)
(2003-2007)
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Hon. Michael Schumacher (2011-2021)

Hon Richard H. Stafford (1987-1997)
Hon. Lisa Stark (2001-2011)
Hon. Michael P. Sullivan (1994-2003)
Hon. Joseph M. Troy (1994-2003)
Hon. Albert J. Twesme (1962-1980)
Hon. Clair H. Voss (1974-1978)
Hon. Francis T. Wasielewski (1996-2006)
Hon. Patrick Willis (2006-2016)
Comment

1. The University of Wisconsin Extension Law Department was represented by Professor William
Bradford Smith.

2. The University of Wisconsin Law School was represented by Professor John E. Conway.

3. The original 1960 edition included an introduction drafted by Judge Andrew W. Parnell. In that
introduction, Judge Parnell provided the following claims and disclaimers made by the Committee
concerning its work:

1. This book is the first tangible realization of a long-abiding dream of the Board of
Circuit Judges relating to uniform jury instructions.

It is but a part of a projected end result.

3. It will be a readily available service to the trial judge in time of pressure of meeting
deadlines on preparation of instructions.

4. It may be conveniently employed by the trial judge while the battle still rages about
him, in his presence and hearing, deprived, as he then is, of the leisure and tranquility
of legal research.

5. It will bring confidence to the new trial judges and remove for them the need of
desperately seeking and gathering a disorganized file of prolix, unedited, and
miscellaneous instructions from the usual sources of supply.

6. It will be an aid to the trial attorneys in preparing specific and pertinent requests for
instructions.

7. It will avoid for the court the almost hopeless task of timely and correctly appraising,
evaluating, and avoiding partial, slanted, and incomplete, or inaccurate submitted
instructions at the close of trial.

8. It will minimize the ever-present hazards of hasty, ill-considered, or erroneous
instructions.

9. It will reduce the frequency of retrials for avoidable errors.

10. It will make a small but fair contribution to the betterment of judicial administration
in our state trial courts.

We Forcefully Disclaim that:
1. Itits free from error, completely accurate, or a model of perfection in form statement,
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or expression.

2. Itis presented as a standard of instructions pattern to be blindly and unquestionably
followed.

3. Itis the final answer to all instructional problems.
It will remove all need for the trial judge’s industry and ingenuity in the preparation of
instructions.

5. Tt has grown to the full stature of its possibilities.

6. It will lessen the duties if the trial attorneys with respect to the preparation and
submission of timely written instructions.

7. Itis above criticism.

8. It forestalls any constructive suggestions for it improvement.

9. ltis as clear, concise, and correct as it can or ought to be.

4. The Wisconsin Idea is often described as being based on the principle that “the boundaries of the
University are the boundaries of the State.” It also has a second aspect which recognizes that
University faculty and staff who participate in activities like the jury instructions projects use the
experience to enrich their teaching, research, and service responsibilities.

5. Much of the language provided in the “How to Use” section comes from both the Preface to the
1962 edition of Wisconsin Jury Instructions-Criminal authored by Editor John H. Bowers, and the
Revised Preface to the 1978 edition of the Wisconsin Jury Instructions-Civil authored by Editor
John E. Conway. The advice and expectations for how the instructions should be used provided by
Mr. Bowers and Mr. Conway remain accurate today.

6. As Justice Currie stated in Sharp v. Milwaukee & Suburban Transport Co., 18 Wis.2d 467,
118 N.W.2d 905, 912 (1963): “While the instructions embodied in Wis JI-Civil - Part 1 are
a valuable tool to the trial courts, charges to the jury sometimes require more than a
compendium of extracts from these uniform instructions without varying their wording to
fit the facts of the particular case at hand.”

7. For example, a particular instruction may be limited to one ground of negligence; but in a trial
where the evidence warrants submission of several grounds which are related, it may be necessary
to modify the instructions suggested here to accommodate not only the facts of the case but also
the impact of the two grounds of negligence on each other.
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