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1006	GROSS NEGLIGENCE: DEFINED


Gross negligence is conduct which shows either a willful intent to injure or reckless and wanton disregard of the rights, safety, or property of another person. 
You may consider the defendant’s conduct in any of its aspects to determine whether it was wanton or reckless conduct (whether it showed willful intent to injure).
[Wis JI Civil 205 Burden of Proof: Middle.]



COMMENT

This instruction and comment were approved in 1978. The instruction was revised in 2002, 2015, and 2016. The 2002 revision corrected the reference to the burden of proof and updated the comment. The 2015 revision replaced the terms “guilty of” and “guilt.” This revision was approved by the Committee in May 2026. It updated the comment to expand the statutory citation list and add analytical notes regarding the definition’s status under current Wisconsin law.

Gross negligence is no longer a part of Wisconsin common law. Bielski v. Schulze, 16 Wis. 2d 1, 114 N.W.2d 105 (1962). It remains a part of Wisconsin statutory law. Wis JI Civil 1006 is retained for whatever use may be made of it in the trial of cases in which foreign law on gross negligence is to be applied. See Brunke v. Popp, 21 Wis. 2d 458, 124 N.W.2d 642 (1963), and Parchia v. Parchia, 24 Wis. 2d 659, 130 N.W.2d 205 (1964).

In addition, the Wisconsin Legislature has brought the concept of gross negligence back into Wisconsin law over time. Examples include: 

· Wis. Stat. § 895.48(4)(b)1. (AED Good Samaritan immunity); 
· Wis. Stat. § 895.4802(3)(c) (civil liability for discharge of hazardous materials); 
· Wis. Stat. § 895.55(3)(b) (oil-discharge cleanup immunity); 
· Wis. Stat. § 895.56(3)(b) (petroleum-contaminated-soil immunity); 
· Wis. Stat. § 895.478(3m) (school opioid-antagonist immunity, created by 2023 Wis. Act 194); 
· Wis. Stat. § 118.2915(6)(a) (school short-acting bronchodilator immunity); 
· Wis. Stat. § 118.2925(5) (school epinephrine delivery system immunity, amended by 2025 Wis. Act 17); 
· Wis. Stat. § 118.293(5)(a) (civil liability for school officials regarding an athlete who has a concussion); 
· Wis. Stat. § 118.294(4)(a) (school undesignated-glucagon immunity); 
· Wis. Stat. § 255.07(6)(a) (community epinephrine delivery system immunity); and 
· Wis. Stat. § 256.35(7) (civil liability for public safety answering points or dispatchers regarding 911 dispatch and 988 crisis hotline call transfers, including § 256.35(7)(c) created by 2025 Wis. Act 41).

While none of those statutes define “gross negligence,” the Committee assumes that the Legislature may have intended the term to have the meaning previously stated in case law.

This working assumption is supported by the Wisconsin Supreme Court’s reasoning in Heritage Farms, Inc. v. Markel Insurance Co., 2009 WI 27, ¶¶ 39–40, 316 Wis. 2d 47, 762 N.W.2d 652. There, the court presumed that the Legislature was aware that Bielski v. Schulze, 16 Wis. 2d 1, 114 N.W.2d 105 (1962), had abolished common-law gross negligence. That reasoning supports the inference that, when the Legislature uses the phrase “gross negligence” in the civil-immunity carve-outs described above, it does so deliberately.

No Wisconsin appellate decision, however, has directly construed “gross negligence” as that phrase appears in any of the modern civil-immunity statutes listed above. The assumption is therefore reasonable, but it has not been judicially endorsed in the tort-immunity context. The only Wisconsin appellate decision applying “gross negligence” as used in a still-existing Wisconsin civil statute is Vivian v. Examining Board of Architects, 61 Wis. 2d 627, 213 N.W.2d 359 (1974), which arose under Wis. Stat. § 443.11(1)(d). Vivian was a professional-licensing case, not a tort-immunity case, and it does not provide a definition that controls in the immunity context.

This instruction may also be of use in cases arising under Wisconsin statutes which impose civil liability for conduct which is akin to or the equivalent of gross negligence. See, for example, uses of the phrase “willful or wanton,” and similar phrases, in Chapter 895 of the Wisconsin Statutes.

Many of the modern civil-immunity statutes listed above pair “gross negligence” with “willful or wanton misconduct” in a disjunctive carve-out, such as “unless the injury results from gross negligence or willful or wanton misconduct.” Wisconsin courts have not yet resolved whether those phrases, as used in modern immunity statutes, are synonymous or establish distinct liability thresholds.

Under pre-Bielski Wisconsin law, gross negligence already encompassed reckless or wanton disregard. See Twist v. Aetna Casualty & Surety Co., 275 Wis. 174, 178, 81 N.W.2d 523 (1957). That history supports treating the phrases as equivalent. But under the rule against surplusage, statutory language should be read to give reasonable effect to every word. See State ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, ¶ 46, 271 Wis. 2d 633, 681 N.W.2d 110. A court could therefore construe “gross negligence” and “willful or wanton misconduct” as distinct standards, with “willful or wanton misconduct” requiring a higher degree of culpability. See also Stroede v. Society Insurance, 2020 WI App 8, ¶ 18, 390 Wis. 2d 817, 939 N.W.2d 614, discussing the “willful, wanton, or reckless” standard under Wis. Stat. § 895.529 without equating it with gross negligence.

When both standards appear in the applicable statute, practitioners should consider whether separate jury questions or separate definitional instructions are warranted.
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