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1023.14	PROFESSIONAL NEGLIGENCE: DENTAL


In ((treating) (diagnosing)) (plaintiff)’s ((injuries) (condition)), (dentist) was required to use the degree of care, skill, and judgment which reasonable (dentists who are in general practice) (specialists who practice the specialty which (dentist) practices) would exercise in the same or similar circumstances, having due regard for the state of dental science at the time (plaintiff) was (treated) (diagnosed). A dentist who fails to conform to this standard is negligent. The burden is on (plaintiff) to prove that (dentist) was negligent.
A dentist is not negligent, however, for failing to use the highest degree of care, skill, and judgment or solely because a bad result may have followed (his) (her) care and (treatment) (diagnosis). The standard you must apply in determining if (dentist) was negligent is whether (dentist) failed to use the degree of care, skill, and judgment which reasonable (dentists who are in general practice) (specialists who practice the specialty which (dentist) practices) would exercise given the state of dental knowledge at the time of the (treatment) (diagnosis) of (plaintiff).
[Use this paragraph only if there is evidence of two or more alternative methods of dental treatment or diagnosis recognized as reasonable: If you find from the evidence that more than one method of (treatment for) (diagnosing) (plaintiff)’s (injuries) (condition) was recognized as reasonable given the state of dental knowledge at that time, (dentist) was at liberty to select any of the recognized methods. (Dentist) was not negligent because (he) (she) chose to use one of these recognized (treatment) (diagnosis) methods rather than another recognized method if (he) (she) used reasonable care, skill, and judgment in administering the method.]
[Use this paragraph only if the status of the dentist as a specialist is in dispute: Dentists who present themselves to the public or their patients as having expertise – that is specialized experience, knowledge, or skill in a particular area of dentistry – are held to the standard of care of reasonably prudent dentists with that special experience, knowledge, or skill. It is for you to determine from the evidence whether (dentist) presented (himself)(herself) to the public or (patient) as having special experience, knowledge, or skill in the relevant area of dentistry. If your answer to question ___ is “yes,” that (dentist) held (himself) (herself) out as (having that expertise) (having specialized expertise), you should apply the standard of a specialist in answering question ___. If your answer to question ___ is “no,” you should not apply the standard of a specialist when answering question ___.]
[Use this paragraph only if the parties have stipulated, or the court has ruled as a matter of law, that the dentist presented themself as a specialist in the relevant area of dentistry: Dentists who present themselves to the public or their patients as having expertise – that is specialized experience, knowledge, or skill in a particular area of dentistry – are held to the standard of care of reasonably prudent dentists with that special experience, knowledge, or skill. This is the standard you should apply in considering question _______ of the special verdict.]
You have heard testimony during this trial from witnesses who have testified as experts. The reason for this is because the degree of care, skill, and judgment which a reasonable dentist would exercise is not a matter within the common knowledge of laypersons. This standard is within the special knowledge of experts and can only be established by the testimony of experts. You, therefore, may not speculate or guess what the standard of care, skill, and judgment is in deciding this case, but rather must attempt to determine it from the expert testimony that you heard during this trial.
[Insert the appropriate cause instruction. To avoid duplication, JI-1500 should not be given if the following two bracketed paragraphs are used.]
[The cause question asks whether there was a causal connection between negligence on the part of (dentist) and (plaintiff)’s (injury) (condition). A person’s negligence is a cause of a plaintiff’s (injury) (condition) if the negligence was a substantial factor in producing the present condition of the plaintiff’s health. This question does not ask about “the cause” but rather “a cause.” The reason for this is that there can be more than one cause of (an injury) (a condition). The negligence of one (or more) person(s) can cause (an injury) (a condition), or (an injury) (a condition) can be the result of the natural progression of (the injury) (the condition). In addition, the (injury) (condition) can be caused jointly by a person’s negligence and also the natural progression of the (injury) (condition).]
[If you conclude from the evidence that the present condition of (plaintiff)’s health was caused jointly by (dentist)’s negligence and also the natural progression of (plaintiff)’s (injury) (disease), you should find that the (dentist)’s negligence was a cause of the (plaintiff)’s present condition.]
[The evidence indicates without dispute that when (plaintiff) retained the services of (dentist) and placed (himself) (herself) under (dentist)’s care, (plaintiff) was suffering from some (disability resulting from injuries sustained in an accident) (illness or disease). (Plaintiff)’s then physical condition cannot be regarded by you in any way as having been caused or contributed to by any negligence on the part of (dentist). This question asks you to determine whether the condition of (plaintiff)’s health, as it was when (plaintiff) placed (himself) (herself) under (dentist)’s care, has been aggravated or further impaired as a natural result of the negligence of (dentist)’s treatment.]
[Insert appropriate damage instructions.]
[(Plaintiff) sustained injuries before the treatment by (dentist). Such injuries have caused (and could in the future cause) (plaintiff) to endure pain and suffering and incur some disability. In answering these questions on damages, you will entirely exclude from your consideration all damages which resulted from the original injury; you will consider only the damages (plaintiff) sustained as a result of the treatment by (dentist).]
[It will, therefore, be necessary for you to distinguish and separate, first, the natural results in damages that flow from (plaintiff)’s original (condition) (injuries) and, second, those that flow from (dentist)’s treatment and allow (plaintiff) only the damages that naturally resulted from the treatment by (dentist).]
[Use this special verdict only if the status of the dentist as a specialist is in dispute:
SPECIAL VERDICT - SPECIALIST STATUS IN DISPUTE
1.	Did (dentist) present (himself) (herself) to the public or (plaintiff) as having special experience, knowledge, or skill in (insert specific field of practice, e.g., endodontics)[endnoteRef:1]? [1: NOTES 

. 	Specialties include endodontics, oral & maxillofacial, orthodontics, periodontics, prosthodontics, etc.] 

	Answer:  ______________
  											Yes or No

If your answer to question 1 is yes, you should apply the higher standard of a specialist in considering question 2. If your answer to question 1 is no, you should apply the standard of a general practitioner in considering question 2.

2.	Was (dentist) negligent in (his)(her) (treatment) (diagnosis) of (plaintiff)?
	Answer:  ______________
  											Yes or No]




COMMENT

This instruction and comment were approved in 1998 as (JI-Civil 1023.10). The comment was updated in 2015 and 2016. The instruction was re-numbered in the January 2005 supplement. This revision was approved by the Committee in January 2026. It added optional language and a special-verdict mechanism for cases in which the dentist’s status as a specialist is either disputed or established.

If there is a dispute concerning the nature or scope of the treatment or diagnosis, add this paragraph:

“Whether a dentist has discharged (his)(her) duty depends on the purpose for which the dentist was retained or agreed to provide treatment or diagnosis. The purpose of the treatment or diagnosis for which the dentist was retained is for you to determine from the evidence.”

Expert Testimony. Expert Testimony is required. See Albert v. Waelti, 133 Wis.2d 142, 394 N.W.2d 752 (Ct. App. 1986). The degree of skill required of a dentist performing dental procedures, such as a root canal or removal of a cap, and the question of whether a violation of that standard caused the plaintiff’s medical condition are not within the common knowledge of laypersons. Expert testimony is required on both these issues, except in the rare case where the common knowledge of laypersons affords a basis for finding negligence. In Waelti, the court of appeals saw no distinction between physicians and dentists.

Duty to Inform a Patient. See Wis JI-Civil 1023.15, 1023.16, and 1023.17.

Negligence; Standard of Care. See the comment to Wis JI-Civil 1005.

Informed Consent (Separate Claim). When informed consent is separately at issue, consult Wis. Admin. Code DE § 14.02. This regulation adopts the reasonable dentist standard, under which “[t]he reasonable dentist standard is the standard for informing a patient under this section,” and it “requires disclosure only of information that a reasonable dentist would know and disclose under the circumstances.” Additional guidance is provided in DE § 14.03 (recordkeeping) and DE § 14.04 (exceptions), with statutory authority for these provisions found in Wis. Stat. § 447.40(1)–(6).

“Locality Rule” Abrogated. The “locality rule” has been abrogated. While geographic considerations may still be relevant, they are only part of the broader analysis of “same or similar circumstances.” The applicable standard of care should not be confined to providers “in this state.” See Shier v. Freedman, 58 Wis. 2d 269, 206 N.W.2d 166 (1973). This principle was further refined in Nowatske v. Osterloh, 198 Wis. 2d 419, 543 N.W.2d 265 (1996), which emphasized a reasonableness standard that accounts for “due regard for the state of medical science.”
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