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1049	PEDESTRIAN, NEGLIGENCE: SIDEWALK DEFECT OR INSUFFICIENCY


A pedestrian has a duty to exercise ordinary care to observe the sidewalk (roadway) and its immediate surroundings to discover any dangerous condition or defect that would be discoverable by an ordinarily prudent pedestrian under like or similar circumstances.
The exercise of such care requires the efficient use of one’s eyes, faculties, and opportunities for observation that an ordinarily prudent person would use under like circumstances in order to become aware of the dangers naturally incident to the situation or to see unsafe conditions that are in plain sight.






COMMENT

This instruction was approved in 1974. This revision was approved by the Committee in October 2024. It added to the comment regarding the decision in Sojenhomer LLC v. Village of Egg Harbor, 2024 WI 25, 412 Wis. 2d 244, 7 N.W.3d 455, which addressed the scope of the terms “sidewalk” and “pedestrian way.”

Wis. Stat. §§ 81.15, 66.615. LeMay v. Oconto, 229 Wis. 65, 281 N.W. 688 (1938), held that Wis. Stat. § 81.15 applies to defects of sidewalks, as well as roads and streets.

See, generally, Hales v. Wauwatosa, 275 Wis. 445, 82 N.W.2d 301 (1957); Paulson v. Madison Newspapers, 274 Wis. 355, 80 N.W.2d 421 (1957); Pumorlo v. Merrill, 125 Wis. 102, 103 N.W.464 (1905); Hoffman v. North Milwaukee, 118 Wis. 278, 95 N.W. 274 (1903).

Knowledge of the defect does not conclusively establish contributory negligence. Hales v. Wauwatosa, supra; Zoellner v. Fond du Lac, 147 Wis. 300, 133 N.W. 35 (1911).

Sidewalk and Pedestrian Way. In Sojenhomer LLC v. Village of Egg Harbor, 2024 WI 25, ¶23, 412 Wis. 2d 244, 7 N.W.3d 455, the Supreme Court of Wisconsin clarified the legal distinction between “sidewalks” and “pedestrian ways” as they pertain to condemnation claims under Wis. Stat. §§ 32.05(5) and 32.015. The Court held that the statutory definition of “sidewalk” in Wis. Stat. § 340.01(58) is distinct from, and does not overlap with, the definition of “pedestrian way” in Wis. Stat. § 346.02(8)(a). Specifically, Wis. Stat. § 340.01(58) defines a “sidewalk” as “a portion of a highway between the curb lines, or the lateral lines of a roadway, and the adjacent property lines, constructed for use by pedestrians.” In contrast, Wis. Stat. § 346.02(8)(a) defines a “pedestrian way” as “a walk designated for the use of pedestrian travel.”
The Court explained that “while sidewalks are, by definition, part of the adjoining highway, a pedestrian way may be established independently by designating a separate path or road as such” Id. at ¶23. This distinction emphasizes that sidewalks are inherently connected to roadways within a highway system, whereas pedestrian ways can exist independently as designated paths exclusively for pedestrian use (e.g., recreational trails, urban walking paths, and footbridges).
[bookmark: _GoBack]Regarding claims outside the context of condemnation, the law appears to remain unsettled. In Crowbridge v. Village of Egg Harbor, 179 Wis. 2d 565, 508 N.W.2d 15 (1993), the Wisconsin Court of Appeals did conclude that a pier does not qualify as a “sidewalk” under Wis. Stat. § 81.15. However, the Committee was unable to locate any other direct authority that clarifies the scope or interrelation of the terms “sidewalk” and “pedestrian way.” This lack of additional authoritative guidance leaves the precise definitions and boundaries between those terms, outside the context of condemnation, uncertain.
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