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1920	NUISANCE: LAW NOTE


The Wisconsin Supreme Court has addressed nuisance law in a number of decisions issued since the Committee last revised the nuisance jury instructions.1 As a result, the Committee has developed a series of six instructions which follow this Note. (These instructions all pertain to nuisance actions for damages; actions seeking injunctive relief to abate a nuisance are equitable actions which the courts have jurisdiction to decide without a jury trial.2)

“NUISANCE” DEFINED
The term “nuisance” refers to a condition or activity which unduly interferes with the use of land or a public place.3 In the legal sense, it is important to keep in mind that “nuisance” does not refer to the conduct that causes the harm, but to the type of harm caused by the conduct.4 Also, “nuisance” does not describe a cause of action for the interference, but rather a type of harm that may or may not be actionable. “(I)t is imperative to distinguish between a nuisance and liability for a nuisance, as it is possible to have a nuisance and yet no liability. A nuisance is nothing more than a particular type of harm suffered; liability depends upon the existence of underlying tortious acts that cause the harm.”5


CLASSIFICATION OF NUISANCES
Nuisances can be classified based on the type of interference involved and the nature of the conduct which is alleged to give rise to liability for the nuisance. 
Nuisances are divided into two types, depending on the nature of the interference: private or public. A private nuisance is a nontrespassory invasion of or interference with an interest in the private use and enjoyment of land.6 As long as the interference is unreasonable and substantial, rather than petty or trifling, virtually any disturbance of the enjoyment of the property may amount to a nuisance.7 For example, invasions by noxious odors, smoke, and noise can rise to the level of a nuisance.8 
A public nuisance is a condition or activity which unreasonably interferes with the use of a public place or with the activities of an entire community.9 “In order to recover damages in an individual action for a public nuisance, one must have suffered harm of a kind different from that suffered by other members of the public exercising the right common to the general public that was the subject of interference.”10
Although the type of harm suffered in the case of a private nuisance is different than that suffered where there is a public nuisance, the prerequisites to liability in either case are virtually identical.11 In either case, the plaintiff must demonstrate that the interference resulted in significant harm.12 “Significant harm” means “more than slight inconvenience or petty annoyance.... [T]here must be a real and appreciable invasion of the plaintiff’s interests before he or she can have an action for” a nuisance.13 There can be situations in which a plaintiff has a cause of action for both a private nuisance and a public nuisance arising out of the same conduct.14
After determining that a nuisance is present and the harm is substantial, it must be established whether conduct liable for creating the nuisance also exists. Liability is founded on the wrongful act of creating or maintaining the nuisance.15 Specifically, creating a nuisance is referred to as liability for an “act,” while maintaining a nuisance is described as liability for a “failure to act.”16 
The conduct giving rise to liability for creating or maintaining a nuisance can be either intentional or unintentional. A nuisance is the result of intentional conduct if the defendant either (a) acts for the purpose of causing it, or (b) knows that it is resulting or is substantially certain to result from his or her conduct. It is not necessary that the defendant act with a malicious intent to harm the plaintiff; the defendant need only realize that the nuisance is substantially certain to result from his or her conduct, even if the conduct itself has a laudable purpose.17 When a nuisance is alleged to fall under the second category of intentional conduct, “the ‘knowledge’ requirement refers to knowledge that the condition or activity is causing harm to another’s interest in the use and enjoyment of land.”18
In cases where the defendant engages in intentional conduct that severely affects a neighbor’s peaceful use and enjoyment of their property, a finding of intentional but unreasonable conduct—even if lawful—is sufficient.19 Conduct is considered unreasonable if: (a) the gravity of the harm20 outweighs the utility of the defendant’s conduct21, or (b) the harm caused by the conduct is serious, and the financial burden of compensating for this and similar harm would not render the continuation of the conduct infeasible.22
Liability can also arise from unintentional conduct. Where the plaintiff alleges the defendant unintentionally maintained or failed to abate a nuisance, the traditional rules for liability based on negligent conduct apply.23 Additionally, the plaintiff must show that the defendant had notice of the nuisance.24 The usual defenses in a negligence action are also available to the defendant.25
[bookmark: _GoBack]There are situations where unintentional conduct can subject the defendant to strict liability regardless of the defendant’s negligence. The Restatement describes these cases as arising out of conduct which is “abnormally dangerous.”26 Wisconsin court decisions suggest these types of nuisances are those unintentionally “created” as opposed to “maintained” by the defendant.27 Examples of what the Restatement and Wisconsin reported decisions refer to by these types of nuisances include a tannery or slaughter-house in a residential area, ownership of a vicious dog and blasting activities in an inappropriate place. In these cases, liability “does not rest on the degree of care used, for that presents a question of negligence, but on the degree of danger existing even with the best of care.”28 In such situations, the defendant is subject to strict liability29 and “no question of negligence or want of liability is involved.”30
The Committee determined there should be a total of six separate instructions covering the various claims for liability based on nuisance. The appropriate classification of nuisances is shown in the following table:
	
CLASSIFICATION OF NUISANCES

	
PRIVATE
	
PUBLIC

	
INTENTIONAL CONDUCT
	
UNINTENTIONAL CONDUCT
	
INTENTIONAL CONDUCT
	
UNINTENTIONAL CONDUCT

	

	
Created by/
abnormally dangerous activity
	
Negligence
	

	
Created by/
abnormally dangerous activity
	
Negligence



The instructions differentiate between claims for private and public nuisance. Within each of those classifications, there are separate instructions depending on whether the conduct involved is alleged to be intentional or unintentional. Finally, the instructions involving unintentional conduct differentiate between claims alleging negligence and claims alleging the conduct of an abnormally dangerous activity for which the defendant is strictly liable.

PERMANENT VS. CONTINUING NUISANCES 
Within the broader classifications of “public” and “private” nuisances, two distinct types are recognized: permanent and continuing. Determining whether a nuisance claim is permanent or continuing is a question of law, not of fact.31 Although the Wisconsin courts have not extensively addressed the distinction between these types, the Wisconsin Court of Appeals has provided some guidance, drawing on decisions from other jurisdictions.32
A permanent nuisance is defined as one “of a type where ‘by one act a permanent injury is done,’ and damages are assessed once for all.”33 Furthermore, “Damages are not dependent upon any subsequent use of the property but are complete when the nuisance comes into existence.”34 Examples of permanent nuisances include solid structures such as a building encroaching on the plaintiff's land, a steam railroad operating over the plaintiff's land, or a street regrade for a rail system.35 To recover for a permanent nuisance, plaintiffs ordinarily are required to bring one action for all past, present and future damage within the statutory period.
Continuing nuisances, on the other hand, involve ongoing or repeated disturbances or harm. The “appropriate factors to consider in deciding whether a nuisance is continuing are: (1) whether it constitutes an ongoing or repeated disturbance or harm, and (2) whether it can be discontinued or abated.”36 If both factors are present, a nuisance is deemed to be continuing. An example of a continuing nuisance is one caused by noise, vibration, or foul odor. If a nuisance is a disturbance or harm that may be discontinued at any time, it is considered continuing in character. Persons harmed by it may bring successive actions for damages until the nuisance is abated.

STATUTE OF LIMITATIONS
The applicable statute of limitations to recover damages for a personal injury requires that an action must be commenced within three years, as stated in Wis. Stat. § 893.54. Similarly, an action to recover damages for an injury to real or personal property must be commenced within six years after the cause of action accrues, as outlined in Wis. Stat. § 893.52(1). Wis. Stat. § 893.04 states that “[a] period of limitation within which an action may be commenced is computed from the time that the cause of action accrues until the action is commenced.” Under the discovery rule, all tort actions accrue on the date the injury is discovered, or with reasonable diligence should have been discovered, whichever occurs first.37
Whether a nuisance claim is barred by applicable statutes of limitations depends on whether the alleged nuisance is considered permanent or continuing. An action for a permanent nuisance must be filed within the applicable statute of limitations period. In contrast, although it is “well settled that every continuance of a nuisance is, in law, a new nuisance,” an action for a continuing nuisance may be maintained even beyond the ordinary statute of limitations.38
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(a) the social value that the law attaches to the primary purpose of the conduct;
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26. Restatement (Second) of Torts § 822 (1979). See, also, Restatement (Second) of Torts § 519, 520 and Comments.

27. “[I]n those cases where the nuisance is created by the defendant, no question of negligence or want of ordinary care is involved. As we explained in Brown, this rule applies in cases such as ‘a tannery or a slaughter-house in the midst of a residential area, where the mere act of using the plant creates the nuisance.’ Id.” Milwaukee Metropolitan Sewerage District v. City of Milwaukee, 277 Wis.2d 635, 661 (2005), quoting from Brown v. Milwaukee Terminal Rwy. Co., 199 Wis 575, 589 (1929). This quoted language from Brown appears to square with language in the comments to Restatement (Second) of Torts § 822, though the Restatement uses different terminology. Comment c to Restatement of Torts § 822 describes the bases for nuisance liability as follows:  

“An invasion of a person's interest in the private use and enjoyment of land by any type of liability-forming conduct is private nuisance. The invasion that subjects a person to liability may be either intentional or unintentional. A person is subject to liability for an intentional invasion when his conduct is unreasonable under the circumstances of the particular case, and he is subject to liability for an unintentional invasion when his conduct is negligent, reckless or abnormally dangerous. These are the types of conduct that are stated in this Chapter as subjecting a person to liability for invasions of interests in the private use and enjoyment of land.” (emphasis added). Restatement (Second) of Torts § 822, Comment c (1979). 

The Comment makes clear that an unintentional invasion is actionable not only if the defendant’s conduct is negligent or reckless, but also if it is “abnormally dangerous.” The language in Milwaukee Metropolitan Sewerage District referencing the holding in Brown, supra, that no question of negligence is involved where the defendant created the nuisance, appears to contemplate the same type of conduct which the Comment in the Restatement characterizes as “abnormally dangerous.” Brown gives as an example a “tannery or slaughter-house in a residential area.” Comment j to § 822 gives the following examples: 

“The last basis for liability for a private nuisance is the defendant's abnormally dangerous activity, enterprise or maintained condition, under the rules stated in Chapters 20 and 21. Thus a dog known by the owner to be vicious may create a private nuisance when it interferes with the use or enjoyment of the land next door, and the owner may be subject to strict liability because of his knowledge of the dog’s propensities. So likewise, blasting activities or the storage of a large quantity of explosives in an inappropriate place may create a private nuisance because of the resulting interference with the use and enjoyment of land in the vicinity.”

Thus, although there has been no reported Wisconsin decision explicitly involving nuisance liability predicated on abnormally dangerous behavior, the Committee believes the court’s discussion of nuisances “created by” the defendant in Milwaukee Metropolitan Sewerage District is intended to describe what the Restatement regards as abnormally dangerous behavior. (For specific recognition that Wisconsin recognizes intentional conduct, negligence and abnormally dangerous activity as the three grounds for maintaining a nuisance claim, see, Physicians Plus, supra, at 145-146, J. Bradley concurring.) The Committee also believes “abnormally dangerous activity” is a better description of the conduct which triggers strict liability than the reference to a nuisance “created” by the defendant for a number of reasons. First, “abnormally dangerous activity” is a more precise description the type of conduct necessary to trigger strict liability. Second, use of the term “created” to describe situations where strict liability applies appears to have its origins from a time when a nuisance itself was considered actionable without any underlying tortious conduct. The Brown decision includes the following language:  “‘Negligence of the defendant is not ordinarily an essential element in an action for damages sustained by reason of a nuisance. The action is founded on the wrongful act in creating or maintaining it, and the negligence of the defendant, unless in exceptional cases, is not material.’ Lamming v. Galusha, 135 N.Y. 239, 242, 31 N.E. 1024. See, also, Joyce, Nuisances, 80.” (emphasis added) Brown, supra, at 589.  While Milwaukee Metropolitan Sewerage District quotes Brown for the proposition that negligence need not be proved where the defendant created a nuisance, Brown itself concludes that negligence need not be demonstrated where the defendant maintained a nuisance either.  Lamming, the New York case cited for this proposition in Brown, was decided in 1892.  Lamming itself quoted the language from Congreve v. Smith, 18 N. Y. 79, an 1858 New York appeals court decision.  As noted in Restatement (Second) of Torts §822, Comment b:

“In early tort law the rule of strict liability prevailed. An actor was liable for the harm caused by his acts whether that harm was done intentionally, negligently or accidentally. In course of time the law came to take into consideration not only the harm inflicted but also the type of conduct that caused it, in determining liability. This change came later in the law of private nuisance than in other fields.”

Whether the quoted language from Brown represents the current state of the law or is a remnant from the days when there was liability for a nuisance without tortious conduct is open to question. However, the relatively recent evolution of nuisance liability rules is another reason the Committee concludes that “abnormally dangerous activity” is a better description than a nuisance “created” by the defendant when referring to a situation that gives rise to strict liability.

28. Milwaukee Metropolitan Sewerage District, supra, at 661, quoting from Brown v. Milwaukee Terminal Rwy. Co., 199 Wis 575, 589 (1929).

29.  Restatement (Second) of Torts § 822, Comment a (1979).

30.  Brown v. Milwaukee Terminal Rwy. Co., 199 Wis 575, 589 (1929).

31. Sunnyside Feed Co., Inc. v. City of Portage, 222 Wis. 2d 461, 467, 588 N.W.2d 278 (Ct. App. 1998).

32. Sunnyside, supra, at 469, citing Baker v. Burbank-Glendale-Pasadena Airport Authority, 39 Cal.3d 862, 868, 218 Cal.Rptr. 293, 705 P.2d 866, 870 (1985).

33. Baker, supra, at 870.

34. Id. as 870. 

35. Sunnyside, supra, at 469.

36. Sunnyside, supra, 470. See also Munger v. Seehafer, 2016 WI App 89, ¶38, 372 Wis. 2d 749, 890 N.W.2d 22.

37. John Doe 1 v. Archdiocese of Milwaukee, 2007 WI 95, ¶20, 303 Wis. 2d 34, 734 N.W.2d 827.

38. See Sunnyside, supra, at 467. See also Andersen v. Village of Little Chute, 201 Wis. 2d 467, 487, 549 N.W.2d 737 (Ct. App. 1996).

COMMENT

This law note was approved by the committee in 2009. The comment was updated in 2019. This revision was approved by the Committee in September 2024. It expanded on how to determine whether a nuisance is permanent or continuing and the impact such a designation has on the applicable statute of limitations.

Filing a Written Notice of Injury. Each alleged nuisance causing action constitutes a separate “event” for the purposes of filing a written notice of injury. See The Yacht Club at Sister Bay Condominium Ass’n, Inc. v. Village of Sister Bay, 2019 WI 4, 922 N.W.2d 95, 101 (2019), reversing in part and remanding 378 Wis.2d 742, 905 N.W.2d 844 (Ct. App. 2017). Future nuisance actions are not barred if the written notice of injury pertaining to the new “event” giving rise to the claim is filed within 120 days after the happening of the event. Wis. Stat. § 893.80 (1d)(a). 

Anticipated Nuisance Claim. Under Wisconsin case law, “anticipated private nuisance” claims are recognized claims. Krueger v. AllEnergy Hixton, LLC., 384 Wis.2d 127, 132,  918 N.W. 2d 458 (2018). Such an action may be brought when the alleged anticipated nuisance “will necessarily result from the contemplated act or thing which it is [s]ought to enjoin.”  See Wergin v. Voss, 179 Wis 603, 606, 192 N.W. 51 (1923). A claim for anticipated nuisance must include factual allegations that, if true, would support each of the following conclusions:

· the defendant’s proposed conduct will ‘necessarily’ or ‘certainly’ create a nuisance; and

· the resulting nuisance will cause the claimant harm that is ‘inevitable and undoubted.’” See Wergin, 179 Wis. at 606-07. 
Although Kruger focuses on an anticipated private nuisance claim, the most pertinent Wisconsin case also contemplates anticipated public nuisance claims. See Wergin v. Voss, 179 Wis 603, 606, 192 N.W. 51 (1923). While the court in Kruger used the term “anticipated” nuisance, synonymous terms include “threatened” nuisance, “prospective” nuisance, and “anticipatory” nuisance. See Wergin, 179 Wis at 606. 

Activities qualifying for protection from nuisance claims. Wis. Stat. § 823.08, known as the “Right to Farm Law,” protects two categories of agricultural activities from nuisance claims: agricultural uses and agricultural practices. “Agricultural use” is defined in Wis. Stat. § 91.01(2) as a series of activities carried out for the purpose of generating income or livelihood. Similarly, “agricultural practice” is broadly defined under § 823.08(2)(a) as any activity associated with an agricultural use.

The Right to Farm Law mandates the dismissal of a nuisance claim related to an agricultural use or practice if both of the following criteria are met:

1. The agricultural use or practice alleged to be a nuisance is conducted on land that has been in continuous agricultural use without substantial interruption prior to the plaintiff’s use of the property, which the plaintiff claims was interfered with by the agricultural activity.

2. The agricultural use or practice does not pose a substantial threat to public health or safety.

WIS. STAT. § 823.08(3)(a).

To satisfy the elements of this exception, a defendant must establish three prerequisites under § 823.08. First, the plaintiff’s claim must involve a nuisance arising from an agricultural use or practice. Second, the land on which the alleged nuisance occurred must have been in continuous agricultural use, without substantial interruption, prior to the plaintiff’s commencement of the specific use of their property that is claimed to be interfered with by the defendant’s agricultural use or practice. Third, the defendant’s agricultural use or practice, alleged to constitute a nuisance, must not pose a substantial threat to public health or safety.
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