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8110 EMINENT DOMAIN: CHANGE IN GRADE* 

 

 

You have heard testimony about a change in grade on the property. 

A change in grade may affect the fair market value of the remaining property. If the 

completed public project changes the grade of the remaining property, you are to consider 

the change in grade when you determine the fair market value of the remaining property 

immediately after (date of evaluation) as if the public project was completed by (date of 

evaluation). 

 

 
COMMENT 

 

This instruction and comment were approved in 2006. The instruction was revised in 2008. This 

revision was approved in October 2021; it added to the comment.  

 

*This instruction is to be used only in partial taking cases. Read in conjunction with Wis. JI-Civil 

8102. See also Wis. Stat. § 32.09 (6)(f). 

 

There can also be a change in grade under Wis. Stat. § 32.18 where no property has been taken. A 

modification of this instruction should be used in such cases. 

 

Definition of “property.”  Wis. Stat. Sec. 32.01(2) provides a definition for the term “property” as it 

is used in matters concerning eminent domain. While the legislature did not define the term “lands” in this 

definition, the Wisconsin Supreme Court determined that § 32.01(2) indicates that “lands” constitutes some 

smaller subset of “property,” … and that per § 32.01(2), “‘property’ includes ‘estates in lands, fixtures[,] 

and personal property directly connected with lands.’” United America, LLC v. Wis. Dept. of 

Transportation, 2021 WI 44, ¶12, 397 Wis.2d 42, 959 N.W.2d 317.  

 

Compensation for damages under § 32.18.  Wis. Stat. Sec. 32.18 applies only when a change in 

grade is not accompanied by the “constitutional taking” of land, and recovery is limited to “damages to the 

lands.” United America, supra, at ¶3.  In United America, the Wisconsin Supreme Court concluded that 

based on its interpretation of the definition of “property,” the phrase “‘damages to the lands’ is a narrower 

category of injuries than ‘damages to property.’” Id., at ¶13. Therefore, under § 32.18, compensation for 

the diminution in property value is barred. Id., at ¶21. See Wis. Stat. Sec. 32.01(6)(f) for grade changes 

involving a taking of land.  

 




	Blank Page

