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606 PRELIMINARY INSTRUCTION UPON A FINDING OF NOT GUILTY BY 
REASON OF MENTAL DISEASE OR DEFECT 

 
607 INSTRUCTION ON COMMITMENT FOLLOWING A FINDING OF NOT 

GUILTY BY REASON OF MENTAL DISEASE OR DEFECT 
 
 
 [INSTRUCTIONS WITHDRAWN] 

 

COMMENT 
 

Wis JI-Criminal 606 and 607 were published in 1980.  They were withdrawn by the Committee in 1984.  
This withdrawal note was republished without change in 1988.  The second paragraph below was added in 
1990.  The note was republished without change in 2011. 
 

These instructions were a preliminary and a final instruction for the third phase of the so-called 
"trifurcated" trial, held upon a plea of not guilty by reason of mental disease or defect.  The third phase dealt 
with the issue of the present mental illness and need for institutionalized care of a person who had been found 
not responsible by reason of mental disease or defect.  The third phase was abolished by State v. Field, 118 
Wis.2d 269, 347 N.W.2d 365 (1984).  Field overruled State ex rel. Kovach v. Schubert, 64 Wis.2d 612, 219 
N.W.2d 341 (1974), by holding that automatic commitment following a finding of not guilty by reason of 
mental disease or defect does not violate constitutional principles of due process or equal protection. 
 

Chapter 334, Laws of 1989, made further changes in the procedures relating to commitment.  For offenses 
committed after January 1, 1991, commitment to an institution is no longer automatic.  Rather, § 971.17(3) 
provides that the court must determine whether there shall be institutional care or conditional release.  
Conditional release shall be ordered unless the court "finds by clear and convincing evidence that conditional 
release of the person would pose a significant risk of bodily harm to himself or herself or to others or of serious 
property damage." See the discussion in the Introductory Comment, Wis JI-Criminal 600. 


