2154B WIS JI-CRIMINAL 2154B

2154B FAILING TO REPORT A CHILD AS MISSING TO LAW
ENFORCEMENT — § 948.23(3)
Statutory Definition of the Crime
Failing to report a child as missing to law enforcement, as defined in § 948.23(3) of
the Criminal Code of Wisconsin, is committed by a (parent) (stepparent) (guardian) (legal
custodian) of a child who fails to timely report the child as missing within (24 hours) (48
hours) (72 hours).
State’s Burden of Proof
Before you may find the defendant guilty of this offense, the State must prove by
evidence which satisfies you beyond a reasonable doubt that the following (three) elements
were present.
Elements of the Crime That the State Must Prove
1. The defendant is the (parent) (stepparent) (guardian) (legal custodian) of (name of
child).

2. (Name of child) was (13 years old) (13 to under 16 years old) (16 years or older)

at the time (his) (her) status was “missing.”
“Missing” means absent without a reasonable explanation if the absence would
raise concern in a reasonable person for the child’s well-being.?

3. The defendant failed to notify law enforcement of (name of child)’s status as

missing within (24 hours) (48 hours) (72 hours).
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Jury’s Decision
If you are satisfied beyond a reasonable doubt that all three elements of this offense
have been proved, you should find the defendant guilty [and answer the following question
“yes” or “no”).?
If you are not so satisfied, you must find the defendant not guilty.
ADD ONE OF THE FOLLOWING QUESTIONS IF A FELONY OFFENSE IS

CHARGED AND THE EVIDENCE WOULD SUPPORT A FINDING THAT A
PENALTY FACTOR SET FORTH IN § 948.23(3)(c) IS ESTABLISHED:?

If you find the defendant guilty, you must answer the following question:

[FOR CHARGES UNDER SUB. (3)(c)2.]

[Did (name of child) suffer bodily harm or substantial bodily harm while (he) (she)

was missing?

“Bodily harm” means physical pain or injury, illness, or any impairment of physical
condition.?

“Substantial bodily harm” means bodily injury that causes [a laceration that requires
(stitches) (staples) (a tissue adhesive)] [any fracture of a bone] [a broken nose] [a burn] [a
petechia] [a temporary loss of consciousness, sight, or hearing] [a concussion] [a loss or
fracture of a tooth].’]

[FOR CHARGES UNDER SUB. (3)(c)3.]

[Did (name of child) suffer great bodily harm while (he) (she) was missing?

“Great bodily harm” means serious bodily injury.® (Injury which creates a substantial risk

of death, or which causes serious permanent disfigurement, or which causes a permanent or
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protracted loss or impairment of the function of any bodily member or organ, or other serious
bodily injury is great bodily harm.)]
[FOR CHARGES UNDER SUB. (3)(c)4.]

[Did (name of child) die while (he) (she) was missing or as a result of an injury

(he) (she) suffered while missing.]

[CONTINUE WITH THE FOLLOWING IN ALL FELONY CASES:]

If you are satisfied beyond a reasonable doubt that (repeat the question), you should

answer the question “yes.”

If you are not so satisfied, you must answer the question “no.”

COMMENT
Wis JI-Criminal 2154B was approved by the Committee in February 2025.

Section 948.23 was created by 1987 Wisconsin Act 332 as part of the revision of the criminal statutes
relating to crimes against children. It applies to offenses committed on or after July 1, 1989.

This instruction is drafted for use in both misdemeanor and felony charges under § 948.23. The
definition of the three basic elements is based on § 948.23(am) and is to be used in both felony and
misdemeanor prosecutions; for felony offenses, a question is to be added so that the jury makes a finding
whether the fact presented in the question is proved. Each of the facts specified in subs. (3)(c)2.-(3)(c)4.
increases the penalty to that for a Class H, F, or D felony.

Section 948.23 was amended by 2011 Wisconsin Act 268 [effective date: April 24, 2012]. The statute
was expanded to cover four types of conduct: concealing the death of a child — § 948.23(1)(a); failing to
report the death of a child — § 948.23(1)(b); hiding or burying the corpse of a child without authorization —
8§ 948.23(2); and, failure by a parent or guardian to report a child as missing — § 948.23(3).

Violations of sub. 948.23(1)(a) are addressed by Wis JI-Criminal 2154A.

Uniform instructions have not been drafted for violations of subs. § 948.23(2) and § 948.23(2).

1. This is the definition of “missing” provided in § 948.23(3)(ag).

The term “reasonable person” in the context of determining a child’s status as “missing” is undefined.
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However, guidance may be drawn from State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699
N.W.2d 641, which addressed the general “reasonable person” standard in the context of the parental-
discipline privilege. In that case, the court held that the reasonableness of the force used must be assessed
from the defendant’s standpoint at the time of the act. Specifically, the standard requires considering what
a person of ordinary intelligence and prudence would have believed in the defendant’s position, given the
circumstances at the time of the alleged offense. Id. at §32. See also, Wis JI-Criminal 950 Privilege:
Discipline by a Person Responsible for the Welfare of a Child.

2. Continue with the bracketed material if the felony offense is charged and add the appropriate
question. For misdemeanor offenses, stop with “guilty” and read the next sentence, beginning with “If you
are not so satisfied . ..”

3. Section 948.23(3)(c) specifies three different facts that increase the penalty for the basic
misdemeanor offense to that for a Class H, F, or D felony. A bracketed question is provided for each
statutory option.

The Committee concluded that § 948.23(3)(c) requires a finding that the child suffered harm or death while
missing. The following form is suggested for the verdict:

We, the jury, find the defendant guilty of , under Wis. Stat. § , at the time
and place charged in the information.

We, the jury, find the defendant not guilty.

If you find the defendant guilty, answer the following question “yes” or “no”: “Did (name
of child) [suffer (bodily harm or substantial bodily harm) (great bodily harm) while (he) (she)
was missing.] [die while (he) (she) was missing or as a result of an injury (he) (she) suffered
while missing.]

4. This is the definition of “bodily harm” provided in § 939.22(4).

5. This is the definition of “substantial bodily harm” provided in § 939.22(38). It was revised
by 2003 Wisconsin Act 223 [effective date: April 27, 2004] to include reference to a laceration
requiring “staples or a tissue adhesive” and “a broken nose.” Note that the definition provides only a
list of harms that constitute “substantial bodily harm.” Compare this with the definitions of “bodily
harm” [939.22(4)] and “great bodily harm” [939.22(14)] which contain a general category in addition
to a list of specific harms: in § 939.22(4) — “any impairment of physical condition,” in § 939.22(14) —
“other serious bodily injury.”

2007 Wisconsin Act 127 [effective date: April 4, 2008] amended the definition of “substantial
bodily harm” to include “a petechial” and created sec. 939.22(23) defining the term as . . . a minute
colored spot that appears on the skin, eyes, eyelid, or mucous membrane of a person as a result of a
localized hemorrhage or rupture to a blood vessel or capillary.”

In a decision addressing “great bodily harm,” the Wisconsin Court of Appeals concluded: “Just
because all fractures meet the definition of substantial bodily harm, that does not imply that a particular
fracture . . . cannot be serious enough to qualify as an “other serious bodily injury for purposes of
being great bodily harm.” State v. Davis, 2016 WI App 73, 371 Wis.2d 737, 885 N.W.2d 807, 121.
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6. The Committee concluded that defining “great bodily harm” as “serious bodily injury” is
sufficient in most cases. The material in brackets is the remainder of the definition found in §
939.22(14) and should be used as needed. See Wis JI-Criminal 914 for a complete discussion of “great
bodily harm.”

Wisconsin Court System 2/2025 (Release No. 67)



